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a Supreme Court of the District of Columbia. 

W. H. Mason, plaintiff, | 

Albert B. Fall, secretary of the interior,] ^°* ^833. 

defendant. ] 

United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill 

Filed January 4, 1923. 

In the Supreme Court of the District of Columbia. 

W. H. Mason, 
v. 

Albert B. Fall, 

Secretary of the Interior. 

To the Supreme Court of the District of Columbia, Holding am. 
Equity Court: 

The plaintiff respectfully represents: 

I. 

That the plaintiff is a citizen of the State of Louisiana and a resi¬ 
dent of said State, and brings this his bill of complaint against 
Albert B. Fall, a citizen of the State of New Mexico, and residing in 
the District of Columbia, in respect to the matters and things here¬ 
inafter set forth. 

II. 

That the defendant, Albert B. Fall, is the Secretary of the Interior 
Department of the United States, and is sued in his official capacity 
as such Secretary of the Interior. 

III. 

That sec. 28, T. 12 N., R. 11 W., Baton Rouge land district, Loui¬ 
siana, is within the grant made by the appropriate representa- 

2 tive of the Commonwealth of Spain to Pedro Dolet on the 
27th of December, 1795, which grant was sustained by the 

Supreme Court of the United States at the October term, 1878 (98 
U. S. 428), on suit brought under an act entitled “An Act for the 
final adjustment of private land claims in the States of Florida, 
Louisiana, and Missouri, and for other purposes,” approved June 
22,1860 (12 Stat. 85). 


In equity 
No. 40833. 
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IV. 

That following the decree of the Supreme Court of the United 
States sustaining the Dolet grant, to wit, in the year 1884, a patent 
was issued by the United States upon said grant, and attached to 
and made a part of said patent was a plat of the survey of the grant 
as sustained by the court, which plat shows that the section here 
involved is within the area of the grant as sustained by the court’s 
decree. Copv of the patent is hereto attached marked “ Plaintiff’s 
Exhibit A. v * 

V. 

That at the time of the issuance of said patent those 1 from whom 
the plaintiff deraigns title had been for more than fifty years prior 
thereto, and were then, in the open, adverse possession of the section 
here in question, and because of this adverse possession this section, 
although shown by the survey to be within the sustained grant, was 
omitted from the specific description carried in the patent which is¬ 
sued under said grant. 

VI. 


That the plaintiff, in the year 1900, bargained for and secured title 
to the land here in question, based upon the adverse possession long 
maintained and respected by the Land Department, at the 
3 time of the issuance of the patent on the Dolet grant, and he 
has since maintained possession of said land and yearly paid 
the taxes thereon, and has by warranty deed and lease given con¬ 
veyed part of the lands to others and otherwise obligated himself 
with respect to the title. 

VII. 


That at no time either before or since the issuance of the patent 
on the Dolet grant has the United States or any of its officers in any 
way attempted to claim title to or to exercise ownership over the 
land here in question, or in any way interfered with the adverse 
possession so openly asserted by the plaintiff and his predecessors 
in interest, until following the passage of what is known as the leas¬ 
ing act, approved February 25, 1920 (41 Stat. 437), certain persons 
proffered application for permits, which applications have been 
entertained by the defendant as Secretary of the Interior, although 
by the plain terms of said act its operation is limited to lands 
“ owned by the United States.” 

VIII. 


That as this land was by the Crown of Spain, through its ap¬ 
propriate representatives, granted before by treaty with said Sov¬ 
ereign, the United States acquired sovereignty over the territory, in¬ 
cluding this land, which grant has been sustained by the Supreme 
Court of the United States, and said sec. 28 here involved has never 
been, and is not now*, owned by the United States, and that the 
Secretary of the Interior is arbitrarily and without authority of 
law interfering with the title of the plaintiff in the premises, and 
he will, unless restrained by the order of this court further 
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4 cloud the title of the plaintiff through the attempted licensing 
of others to enter upon the premises here involved to the 
irreparable loss, damage, and injury of the plaintiff, for which the 
plaintiff has no adequate remedy at law and is otherwise remediless, 
except in equity. 

IX. 


That plaintiff further represents that he has fully exhausted his 
privilege to be heard before the Secretary of the Interior in opposi¬ 
tion to the proposed action in disregard of the title of your plaintiff 
in and to the premises hereinbefore described. 

Wherefore, the premises considered, the plaintiff prays: 

(1) That the process of this court issue, directed to the defendant, 
Albert B. Fall, Secretary 7 of the Interior, requiring him to appear 
and make answer unto the foregoing bill of complaint, but not under 
oath, answer under oath being hereby expressly waived. 

(2) That upon the filing of this bill, or at such short day there¬ 
after as shall be fixed by the court, a prelimniary order may issue 
herein restraining and enjoining pendente lite the defendant and 
each and every and all persons claiming to act under his authority 
or control, from the issuance of any permit or license respecting 
the premises hereinbefore described, or from taking any act in cloud 
of the title of the plaintiff therein. 

(3) That upon final hearing, said restraining order and injunction 
may be made perpetual. 

5 (4) And that plaintiff may have all such other and further 

relief as the nature of its case may demand and require, and 
as may be agreeable to equity. 

W. H. Mason. 


F. W. Clements, 

Counsel. 


City of Washington, 

Distinct of Columbia , ss: 

F. W. Clements, being first duly sworn, deposes and says that he 
has read the annexed bill by him subscribed, and knows the contents 
thereof, and that the statements of fact therein made as upon per¬ 
sonal knowledge are true, and those made as upon information and 
belief, he believes to be true. 

F. W. Clements. 

Subscribed and sworn to l>efore me this 4th day of Jan., 1923. 

Chester R. Smith, 

(notarial seal.) Notary Public. 
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Rule to show cause. 


Filed January 4, 1923. 

******* 

Upon consideration of the bill of complaint herein, and upon 
application in that behalf made, it is, by the court, this 4th day of 
January, 1923, ordered: 

That Albert B. Fall, Secretary of the Interior, defendant, show 
cause to this court if any he has, on Friday, the 26th day of January, 
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A. D. 1923, at 10 o’clock a. m., why preliminary injunction and 
restraining order should not issue as prayed in said bill of complaint, 
provided a copy of said bill and of tnis rule to show cause be served 
upon said defendant on or before the 12th day of January, 1923. 

Walter I. McCoy, 

Chief Justice, 

Order substituting Hubert Work as party defendant. 

Filed March 20, 1923. 

******* 

On motion of attorney for plaintiff, suggesting that Albert B. 
Fall, defendant in the above-entitled suit, has resigned from the 
office of Secretary of the Interior, and has been succeeded thereto by 
Hubert Work, who has duly qualified as, and is now, Secretary of 
the Interior, it is, this 20th day of March, 1923, 

Ordered that the said Hubert Work be substituted as defendant 
herein in place and stead of the said Albert B. Fall, and that the 
suit shall continue and be maintained against the said Hubert Work 
as Secretary of the Interior. 

By the court: 

F. L. Siddons, 

Justice. 

7 No objection: 

C. Edw. Wright, 
Attorney for defendant. 

Defendant's amended answer. 

Filed March 20, 1923. 

******* 

Comes now Hubert Work, Secretary of the Interior, defendant in 
the above-entitled suit, by his attorneys, and in answer to the bill 
of complaint says: 

1. He admits the averments of paragraph 1. 

2. He admits the averments of paragraph 2. 

3. Answering the averments of paragraph 3, he admits that said 
section 28 is within a grant of land made on December 27, 1795, to 
one Pedro Dolet by the commandant of the post of Nacogdoches, 
under the Spanish Government, and that said grant was sustained 
by the Supreme Court of the United States in the case of United 
States v. Perot (98 U. S. 428). 

4. Answering the averments of paragraph 4, he admits that sub¬ 
sequent to the decree entered in said suit entitled United States v. 
Perot aforesaid, patent issued in 1884 as averred and that to said 
patent a plat of survey was attached, which plat shows said section 
28 to be within the exterior boundaries of the said Dolet grant; that 
under th • said decree, copy of which is hereto attached and marked 
“ Defendant's Exhibit A,’' the United States was directed to issue 
patent “ for such portion of said land so granted and hereby con- 
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firmed, as aforesaid, as now remains vacant ” and that for such por¬ 
tion as had been disposed of by the United States warrants should 
issue in favor of the claimants, said warrants to be locatable 

8 on any lands of the United States subject to private entry at 
$1.25 per acre; that the total acreage of the claim, as deter¬ 
mined by the Supreme Court, was 17,713.6 acres; that after said 
decree was entered, it was ascertained that only 3,469.04 acres of the 
land described in said decree were in the status for which patent was 
required to issue according to the terms of the decree; that conse¬ 
quently on August 5, 1882, the General Land Office issued, and the 
parties defined in the decree as the heirs of said Dolet entitled to 
the benefit of said grant accepted, scrip or warrants for land to the 
extent of 14,250.8 acress in lieu of nonvacant land within the exterior 
limits of said grant; that a part of said acreage for which this scrip 
so issued was said section 28; that thereafter, and on January 18, 
1884, the Commissioner of the General Land Office directed the Sur¬ 
veyor General of Louisiana to prepare a plat showing in color the 
“ legal subdivisions for which patent is to issue ” as required by 
said decree; that the plat so prepared is the plat described in para¬ 
graph 4 of the bill of complaint, and that on February 25, 1884, 
the patent of the United States issued to the said heirs of Dolet 
for the remaining 3,469.04 acres of land covered by said decree in 
full satisfaction of the claims of the heirs of said Dolet, and that 
said section 28 was not included in said patent. Further answering, 
he avers that no grant of the land in question was ever made to 
the said Pedro Dolet or his heirs by any civil or military governor 
under the crown of Spain. 

5. Answering the averments of paragraph 5, he admits that at 
the time of the issuance of the patent to the heirs of Dolet the land 

in controversy was in possession of persons not claiming as 

9 heirs of Dolet; that many years prior thereto one Antonio 
Dubois asserted a claim to this section 28 under the acts of 

March 3, 1823 (3 Stat. 756), May 27, 1824 (4 Stat. 65), and August 
3, 1854 (10 Stat. 347), and this claim with others covering lands in 
the disputed territory and known as Rio Hondo claims, was for 
many years prior to issue of patent to the Dolet heir before the 
Congress of the United States, for recognition and confirmation, 
but never confirmed, although the State of Louisiana, February 10, 
1864, confirmed and patented this land to Dubois, and on the plat 
of survey certified by the Surveyor General of the United States 
for the State of Louisiana in June, 1876, is the following memo¬ 
randum regarding said section 28, “Antoine Dubois Rio Hondo claim 
No. 5 R. & R. Report of August 6, 1855, Confd. by act approved 

10 Feb’y 1864. Pat. 12048.” He is informed and believes and there¬ 
fore avers that those from whom the plaintiff deraigns his alleged 
title are the said Antoine Dubois and such persons as were his privies 
in interest. Further than this he has no knowledge respecting the 
possession as alleged by plaintiff, if the same be material. 

6. He admits that plaintiff, about 1900, acquired possession of said 
land as averred and has paid taxes thereon and has undertaken to 
convey parts thereof deraigning an alleged title thereto from per¬ 
sons other than the Dolet heirs named in the decree of court afore- 
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said, to wit, as he is informed and believes, and so avers, by the 
said Antoine Dubois or persons in privity with him. 

7. Answering the averments of paragraph 7, he admits generally 

the allegations, but except as the question may have arisen in 

10 connection with this issuance of warrants and patent under 
the decree of court aforesaid, in 1882 and 1884, respectively, 

says that the question of title was not brought to the attention of 
the Government or the Land Department until subsequent to the 
passage of the act of February 25, 1920, when certain persons, not 
named parties defendant in this suit, filed applications for oil and 
gas mining permits under said act on tracts within said section 28, 
which said applications are now pending. And he further says that 
these applicants have an interest in the subject matter of this suit, 
to wit, the right to receive such permits and to explore the said land 
for oil and gas deposits if the title to said land be in the United 
States; and that upon this question both the United States and the 
said applicants are indispensable parties in a suit involving the ad¬ 
judication of title to said land and the granting of any such relief 
as is sought in this suit. 

8. Answering the averments of paragraph 8, he states that he is 
advised that the same amount to conclusions of law which he need 
not answer; but he respectfully shows to the court that as to whether 
plaintiff's conclusions are sound in law, i. e., whether the land in 
controversy has never been and is not now owned by the United 
States, the United States is an indispensable party to a suit requir¬ 
ing the determination of that question, and yet is not a party hereto 
and has not consented to be sued in that behalf. He further says 
that the United States is asserting title to the land in controversy 
and is entertaining applications looking to the leasing of said land 

for mining purposes with a reservation of such royalty in- 

11 terests in the production therefrom as is authorized by the 
act of February 25, 1920, aforesaid. 

9. He admits the averments of paragraph 9. 

Wherefore, having made complete answer to the bill of complaint 
he prays that the rule herein issued may be discharged, that the bill 
of complaint may be dismissed with his reasonable costs, and that 
he may be permitted to depart lienee without day. 

Hubert Work, 

Secretary of the Interior. 


Bv his attorneys, 
*. * 


Edwin S. Booth, 

Solicitor. 

C. Edward Wright, 

Attorney. 
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12 Defendant's Exhibit “ A .” 

Filed March 20, 1923. 

Judgment. 

United States Dated October 28th, 1879. 
to - Filed June 28th, 1881. 

Heirs of Pierre Dolet. Recorded in Mortgage Book U, page 540, 

Records of De Soto Parish, Louisiana. 

Supreme Court of the United States, No. 24, October Term, 1879. 

The United States vs. Appellant, Evelina Perot, wife of John 

Askew, et al. 

Appeal from the District Court of the United States for the District 

of Louisiana. 

This cause came on to be heard on the transcript of the record 
from the District Court of the United States for the District of La. 
and it appearing that the claimants have failed to file a remitter of 
5,326 4/00 acres in accordance with the opinion of this court filed 
at the last term, it is now ordered, adjudged and decreed by this 
court that the decree of the said District Court in this cause be 
and the same is hereby reversed and set aside and this court pro¬ 
ceeding to render such a decree as should have been rendered by the 
court below. 

It is now here ordered, adjudged and decreed that the petitioners, 
Evaline Perot, wife of John Askew, Marie Mathilde Perot, wife of 
August Moreau, Marie Prudence Adle, wife of Gervias Fontenot, 
Marie Emelie Langlois, wife of Augustin Bartell, George Lewis 
Walmsley, and Marie Alice Walmsley, a minor, herein repre- 

13 sented by her prochain ami, Robert M. Walmsley, have a good 
and valid claim against the United States to a tract of land 

as granted to their ancestor, Pierre Dolet, by the Crown of Spain 
through Don Bernardo Fernandez, the commandant of the post of 
Nacodoches (as evidence by the requete of said Dolet 7th December. 
1795, the order by said commandant to put in possession 27th De¬ 
cember, 1795, the process verbal of putting in possession 29th De¬ 
cember, 1795, and the final order of said commandant to admit 
said process verbal to record and approving the same dated 14th 
January, 1796, amounting to four square leagues, Spanish measure 
as used in the Province of Texas; seventeen thousand seven hundred 
and thirteen acres and six-tenths of an acre in the measure of the 
United States, having for the center the common corners of sections 
twenty-eight (28), twenty-nine (29), thirty-two (32), thirty-three 
(33) of township No. twelve (12) north and range No. eleven (11) 
west in the north western land district of La. and that the said 

claim be and is hereby confirmed and enforced. And it is further 

•/ 

decreed that patents from the United States do issue in favor of 
the petitioners and complainants for such portion of said land so 
granted and hereby confirmed as aforesaid as now remaining vacant 


i 
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and that for such portions thereof as shall have been by the United 
States disposed of, warrant do issue in favor of petitioners and 
complainants to be located on any lands of the United States subject 
to private entry at one dollar and twenty-five cents per acre. 28th 
October, 1879. 

A true copy. 

Test: 

James H. McKenna, 

Clerk Supreme Court , U. S. 


Fiat: Leave to file granted this 20th day of March, 1923. 

F. L. Siddons, 

Justice. 


14 


M cmorandum. 


May 11, 1923. 

Stipulation and order amending answer filed. 

Memorandum opinion of the court. 

Filed June 25. 1923. 

******* 

Hearing on bill and answer as amended. 

The bill seeks an injunction to restrain the defendant from issuing 
any permit or license respecting the land in suit or from taking any 
act in cloud of plaintiff’s title. 

The land in question is, the defendant admits, within the lines of 
what is known as the Dolet grant made to one Pedro Dolet Decem¬ 
ber 27,1795, by an authorized agent of the then Spanish Government, 
a grant sustained by the Supreme Court as against the United States 
in the case of United States vs. Perot et al., 98 U. S. 428. 

The plaintiff claims title by adverse possession and the defendant 
admits such claim as it is set forth in paragraph 6 of the Bill of 
Complaint. While the answer avers that the United States is 
asserting title to the land in suit, it does not set out the basis for the 
assertion or how the effect of the decision of the Supreme Court in 
the Dolet grant case, its decree passed therein and the action taken 
by the United States pursuant to and in obedience thereof, has been 
overcome with respect to the land claimed by the plaintiff. By that 
decree it was required that the United States issue patents in 
15 favor of the claimants under the Dolet grant “ for such por¬ 
tion of said land * * * as now remains vacant, and that 

for such portions thereof as shall have been by the United States 
disposed of warrants to issue in favor of * * * claimants, to be 

located on any lands of the United States subject to private entry 
at $1.25 per acre.” 

The land in suit was not included in the ensuing patent, and the 
court is bound to conclude that the reason for this was that it was 
not then “ vacant,” a fact which harmonizes with the plaintiff’s ad¬ 
mitted claim of adverse possession, beginning, as to his predecessors 
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in title, long prior to the issuance of the patent ordered by the 
Supreme Court. 

It further appears that warrants were issued which covered, 
among other acreage of the Dolet grant, the land in suit, and here 
again the court is bound to conclude that these warrants were issued 
because this land had been “ disposed of ” by the United States prior 
to the date of the court’s decree. 

What then is the basis of the present assertion of title by the 
United States to the land in suit? As has already been stated, none 
appears in the pleadings. 

The plaintiff is and has been for more than 21 years himself in 
adverse possession of the land, and if we add to that the period of 
adverse possession of his predecessors in title, such adverse possession 
has continued for all of half a century. 

The defendant shows no apparent title even in the United States, 
and admits an adverse possession by the plaintiff. Under such 
16 circumstances the latter is entitled to the relief he seeks, and 
it will be decreed accordingly. 

F. L. Siddons, 

Justice. 

June 25, 1923. 

Decree. 


Filed July 26, 1923. 


* * * * * * * 


This cause having been heard on bill and amended answer, it is 
this 23d day of July, 1923, 

Adjudged, ordered, and decreed, that the prayers in the bill of 
complaint be, and are hereby, granted, and that a writ of injunc¬ 
tion issue herein directed to the defendant, as Secretary of the In¬ 
terior, his successors in office, and all persons claiming to act under 
his authority or control, restraining him, and them, from making 
any disposition of the section of land herein involved, or from 
graniting any permit or license covering the premises, or taking 
other action in cloud of plaintiff’s title in said land; and that the 
plaintiff recover of the defendant his costs of suit to be taxed by 
the clerk and to have execution therefor. 

By the court: 

F. L. Siddons, 

Justice. 


From the foregoing decree the defendant in open court notes an 
appeal to the Court of Appeals of the District of Columbia, and 
the same is hereby allowed; and pending appeal issue of in- 
17 junction aforesaid is hereby stayed. 

By the court: 

F. L. Siddons, 

Justice. 


No objection as to form, 


C. E. Wright, 

A tty for deft. 
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Assignment of error#. 

Filed July 31, 1923. 

***** * * 

The court erred: 

1. In holding that plaintiff has title to the land in controversy. 

2. In holding in substance that plaintiff acquired title by adverse 
possession from and after 1900, when title was in either the Dolet 
heirs under the decree of the Supreme Court of the United States, 
passed at its October term, 1878, or by operation of law in the 
United States. 

3. In so holding that plaintiff has title in a suit to which neither 
the United States nor the applicants for permits under the leasing 
act of February 25, 1920, nor the Dolet heirs are parties. 

4. In holding that defendant admits adverse possession by the 
plaintiff under any circumstances whereby the plaintiff could acquire 
a title. 

5. In failing to hold that the United States had a title to and 

interest in the land included in the Dolet grant, which title 
18 and interest did not pass to the Dolet heirs until patent there¬ 
for issued under the decree of the Supreme Court. 

C>. In not holding that the failure to include the land in contro- 
versev in the patent to the Dolet heirs and the issue of land warrants 
to said heirs in lieu thereof operated to leave title to said land in the 
United States. 

7. In failing to hold that this in substance is a suit against the 
United States. 

8. In awarding the injunction against the defendant. 

C. Emv. Wright, 
Attorney for defendant. 

Designation of record. 

Filed July 31, 1923. 

******* 

The clerk, in preparing the transcript of record on appeal, will 
please to include the following: 

1. The bill of complaint and rule to show cause. 

2. Order substituting defendant. 

3. The amended answer, as amended by the stipulation and order 
of May 11, 1923. 

4. The opinion of the court. 

5. The decree granting injunction; with notation of appeal and 
order staying injunction. 

6. Assignment of errors. 

7. This designation. 

C. Edw. Wright, 
Attorney for defendant. 

Service acknowledged July 31, 1923. 

F. W. Clements, 
Attorney for plaintiff. 
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19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 40833 in equity wherein W. H. 
Mason is plaintiff and Albert B. Fall, secretary of the Interior, is 
defendant, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
14th day of January, 1924. 

[seal.] Morgan H. Beach, 

Clerk. 

EW 

(Indorsed on cover:) District of Columbia Supreme Court. No. 
4096. Hubert Work, Secy., &c., Appellant, vs. W. H. Mason. 

(Stamped on cover:) Court of appeals, District of Columbia. 
Filed Jan. 14, 1924. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia. 

January Term, 1924. 


Hubert Work, Secretary of the Inte- 

rior, appellant, 

’ ’ No. 4090. 

v . 

W. H. Mason. 


brief for appellant. 

The bill of complaint filed in this cause asserts 
title by adverse possession in Mason to certain land 
in Louisiana and states that the Secretary of the 
Interior is about to issue oil prospecting permits 
thereon to certain parties under the act of February 
25, 1920. An injunction was prayed. The case was 
tried below on bill and answer and, on grounds 
stated in his memorandum opinion (R. p. 8), the 
trial court entered a decree granting an injunction 
against making any disposition of the land in contro* 
versy, or granting any permit or license covering the 
premises, or taking any action in cloud of appellee^ 
title—title being in the appellee according to the, 
court’s finding in his memorandum opinion. From 

this decree, an appeal is taken. 

(i) 
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directed that patents from the United States should 
assnein favor of the complainants “ for such portion of 
said land so granted and hereby confirmed as afore¬ 
said as now remaining vacant and that for such por¬ 
tion thereof as shall have been by the United States 
disposed of, warrant to issue in favor of the petition¬ 
ers and complainants to be located on any lands of 
the United States subject to private entry at $1.25 
jper acre.” A survey was made of the tract. It was 
discovered that only 3,469.04 acres of the land 
described in the decree were in the status—i. e., 
undisposed of or vacant—for which patent was 
required to issue. Patent issued in 1884 for this 
amount (R., pp. 4-5). The balance of the claim 
amounted to 14,250.8 acres for which scrip (or land 
warrants), as provided in the decree, was issued to 
the heirs and accepted by them, together with a 
patent, in full satisfaction of their claim to the land 
(R., p. 5). 

The land in suit is section 28, township 12 north, 
range 11 west. This section is within the exterior 
limits of the Dolet claim, but is not a part of the land 
patented as above to the Dolet heirs (R., p. 5). On 
the contrary, it forms a part of the 14,250 acres for 
which the United States gave them scrip in lieu of 
patent (R., p. 5). It was excluded from the patent 
only on the theory that it was not vacant or had been 
disposed of already by the United States. 

At the time the patent issued, this section 28 was 
in the possession of persons not claiming under Dolet 
(R., p. 5). It was, therefore, not vacant. Many 
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years before one Antoine Dubois asserted a claim to 
this section 28 under the acts of 1823, 1824, and an 
act approved August 3, 1854. This claim and others * 
covering land in the disputed territory were known as 
the Rio Hondo claims. For many years before 
patent issued to the Dolet heirs, these claims were 
before Congress for recognition; but they were never 
confirmed (R., p. 5). H. R. Rep. No. 222, 45th 
Congress, 2d session, a printed public document, is 
the report of the Committee on Private Land Claims 
made February 15, 1878, on these Rio Hondo claims. 
It contains the report of local land officers as to the 
Dubois claim, as follows: 

No. 5, Antoine Dubois, of the parish of De 
Soto, filed his notice claiming, by virtue of 
occupation, habitation, and cultivation, a 
tract of land lying within the late neutral 
territory, situate on section 28, township 12, 
range 11, and containing 640 acres. 

The claim was supported by the following testi¬ 
mony taken before the board: 

Louis Lafitte, being sworn, says that he 
knows the land claimed by Antoine Dubois 
in his above notice; that the land is lying and 
situate as therein described; that the same 
was inhabited, occupied, and cultivated by the 
claimant, by his living and growing com, etc., 
on and previous to the 22d of February, 
1819; that his improvements at that time 
amounted to about 15 acres. 

The local land officers reported: 

We are of opinion that this claim ought to 
be confirmed, and in the abstract have classed 
it with claims in the third class. 
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But the Committee did not think so. This is what 
the members reported: 

Pursuant to the acts of 1823 and 1824 
proofs were taken touching a large number of 
claims for lands in this neutral territory and 
very many of them were subsequently con¬ 
firmed by acts of Congress. The claimants 
mentioned in this bill neglected to make any 
proofs touching their pretended claims until 
after the act of 1854. In 1855 they went 
before the receiver and register and made 
the proofs which are attached to and form a 
part of this report marked “A.” It will be 
observed that these proofs consist simply of a 
brief affidavit in each case, and that each claim¬ 
ant uses the other claimants as his witness. 
It will also be observed that while these proofs 
purport to be taken in 1855, they were not 
filed with the Secretary of the Interior until 
1858. 

* * * * * 

The Committee also discovered from the 
proofs filed in favor of the claimants that four 
of them had abandoned the lands which they 
now claim for 25 years or more before they 
made the affidavits in 1855. 

From the fact that the proofs filed only 
showed occupation previous to February 22, 
1819, while the treaty provides that all grants 
made by Spain since the 24th day of January, 
1818, should be void; that the proofs are 
trifling in amount and made wholly by the 
claimants, each swearing for the other; that 
four of the parties abandoned the claims up- 
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wards of 48 years ago, and the other two, if 
they retained possession, were notified of 
adverse claims by parties holding titles under 
the United States; and that all have so long 
slept upon their pretended rights, your Com¬ 
mittee is of the opinion that the bill should 
not pass and so recommend, and ask to be 
discharged from the further consideration of 
the same. 

That Dubois’s claim was among the abandoned 
four and not one of the two referred to is shown by 
Exhibit “B” of the Committee’s report, which 
records that the records show no conflict with the 
claims of Antoine Dubois and Vital Flores. The 
only two who had not abandoned their claims were 
two who had been notified of adverse claims by other 
parties; and the report shows that these two must 
have been Maria Cordova and Pedro Flores. 

The State of Louisiana, however, on February 10, 
1864, “confirmed” and patented this section 28 to 
Dubois. Of course, the State had no title and its 
patent is a nullity. But it may explain subsequent 
events. For the United States Surveyor General for 
Louisiana on a plat of survey made in June, 1876, 
indorsed this memorandum regarding section 28: 
“ Antoine Dubois Rio Hondo Claim No. 5 R. and R. 
Report of August 6, 1855. Conf’d by act approved 
10 Feb’y 1864. Pat. 12048”. (R., p. 5.) This 
indorsement probably accounts for what happened 
in the General Land Office in 1884 in adjusting the 
Dolet claim. It was probably taken literally, with- 

87«8—34-2 
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out verification, and it was deduced therefrom that 
the land had been disposed of by the United States 
and that consequently the Dolet heirs were entitled 
to scrip in lieu thereof. 

Mason, the appellee, deraigns title from Dubois 
(R., p. 5). He does not claim anything under the 
void patent aforesaid, but he claims that his privies 
had secured a good title by “adverse possession. 77 
He purchased the land in 1900 (R., p. 2) “based 
upon the adverse possession long maintained and 
respected by the Land Department. 77 He has since 
paid taxes and has conveyed portions of the land 
and has obligated himself with respect to the title. 
He has maintained possession since 1900 and the 
United States has never attempted to claim title, 
he says, or to exercise ownership or to interfere with 
the adverse possession asserted by him and his 
predecessors, until the passage of the general leasing 
act of February 25, 1920 (41 Stat., 437), since which 
time parties have applied for prospecting permits 
covering the land. He alleges that the Secretary 
is “entertaining 7 ' these applications and that unless 
enjoined he will issue these permits. He claims that 
section 28 has never been, and is not now, owned by 
the United States. 

THE CASE. 

With this history, Mason claims title to the land 
by “adverse possession 77 and the court below accords 
him that title and grants the relief prayed. The 
learned trial judge (R., p. 8) says that Mason claims 
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title by adverse possession and that the appellant 
admits such claim as is set forth in paragraph 7 of 
the bill. 

Paragraph 6 of the bill alleges “ that the plaintiff, 
in the year 1900, bargained for and secured title 
to the land here in question, based upon the adverse 
possession long maintained and respected by the 
Land Department, at the time of the issuance of the 
patent on the Dolet grant, and he has since maintained 
possession of said land and yearly paid the taxes 
thereon, and has by warranty deed and lease given 
conveyed parts of the lands to others and otherwise 
obligated himself with respect to the titled 

The answer to paragraph 6 is as follows: 

He admits that plaintiff, about 1900, ac¬ 
quired possession of said land as averred and 
has paid taxes thereon and has undertaken 
to convey parts thereof deraigning an alleged 
title thereto from persons other than the 
Dolet heirs named in the decree aforesaid, to 
wit, as he is informed and believes and so 
avers, by the said Antoine Dubois or persons 
in privity with him. 

It is difficult to understand how this is an ad¬ 
mission of a title by adverse possession, but that 
phase of it is more properly to be considered later in 
argument. It is an admission of the fact that in 
1900 plaintiff acquired possession of land by bargain 
and has since paid taxes and has done the other 
things alleged. What was the adverse possession 
mentioned by plaintiff in paragraph 6 of the bill? 
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It was the adverse possession set forth in paragraph 
5 of the bill, to wit: 

That at the time of the issuance of said 
patent those from whom the plaintiff deraigns 
title had been for more than 50 years prior 
thereto, and were then in the open adverse 
possession of the section here in question, 
and because of this adverse possession, this 
section, although shown by the survey to be 
within the sustained grant, was omitted from 
the specific description carried in the patent 
which issued under said grant. 

To this paragraph, the appellant answered that he 
admitted that, at the time patent issued to the heirs 
of Dolet, the land was in possession of persons not 
claiming as Dolet heirs. Then he went on to state 
that Dubois had asserted a claim to the land, that it 
was one of the Rio Hondo claims never recognized 
by Congress, that Louisiana had attempted to patent 
the lands to Dubois as set forth in the preceding 
history, and that the appellant was informed that 
plaintiff derives his title from this Dubois. But fur¬ 
ther than this, he averred that he had no knowledge 
respecting the possession as alleged by the plaintiff; 
and this averment operates as a denial under Equity 
Rule 84. What were the averments of paragraph 5 
of the bill thus denied? That the plaintiff's privies 
had been for more than 50 years in open adverse 
possession and that because of that the.land in ques¬ 
tion had been omitted from the specific description 
v oarried in the patent. In other words, there was no 
admission of open adverse possession for more than 
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50 years, but, on the contrary, a statement operating^ 
as a denial, that these parties; had been in open, 
adverse possession for 50. or for any certain term, of, 
years. There is no concession that these parties, 
were in open adverse possession for any such period of 
time as by operation of some statute would ripen 
into a title if such were possible in the light of the 
history of this case. The court further holds that 
Mason has been in adverse possession of the land for 
more than 21 years himself—which if added to the 
period of adverse possession of his predecessors in 
title, makes an adverse possession continuing for all' 
of half a century. 

Adverse to whom? 

The theory of the plaintiffs case was that at aH 
times since 1795 title was in Dolet and his heirs and 
that the Supreme Court decree was in confirmance 
of that title—i. e., fixed title as of 1795 and ever 
thereafter in the Dolet family. Hence, if Dubois 
or whoever Mason’s predecessors in title were, held 
these lands in open adverse possession against the 
Dolet family for the statutory period, the* title vested:, 
in these adverse claimantSk 

The position of the Government is that title waenot 
in the Dolets; that they had a grants not from the 
Spanish Crown, but from a local Commandant who 
could give possessory rights but not: the Sovereigns*; 
title; that Dolet acquired^ a good claim which ulti? 
mately should lead to a t complete title; that tbehwd 
passed in that condition to the United States; tbfth 
if Dolet or his heirs had never taken steps; under some 
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time the Government had already disposed of some 
of the land and some of it was not vacant in the sense 
that there were other and conflicting claims to it; 
that the court confirmed the validity of the Dolet 
claim and in effect decreed that the United States 
should give effect to it by proceeding to pass full 
title to the heirs where this could be done and to 
pay them in land scrip for the title to such portions 
as could not be conveyed to them under the decree; 
that, as to section 28, it was either erroneously 
supposed that the patent of 1864 issued to Dubois 
was the patent of the United States and it had 
therefore been disposed of by the United States, or 
it was excepted from the portions to be conveyed 
because of the pendency of the Rio Hondo claims 
in Congress, one of which was this Dubois claim, 
which if favorably considered, would require that 
the land should be given to him; and that having 
issued lieu scrip to the Dolet heirs for this section 
28, we extinguished the Dolet claim ta the land, 
legal title being and remaining in the United States; 
and such title never having been passed out of the 
United States to Dubois or anyone else either by 
patent or by action on the part of Congress, the land 
is and has been the property of the United States. 

Since the submission of the case to the trial court 
and, indeed, since the decree was rendered, there 
came to our notice the recent decision of the Supreme 
Court of Louisiana in the case of Smith v. Albritton 
(96 So. Rep., 49). That was a case between two sets 
of claimants to land which was a part of the Dolet 
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claim and a part of that portion for which patent 
issued to the Dolet heirs. The plaintiffs deraigned 
title from the Dolet heirs. The defendant claimed 
title under a patent from the State under the swamp¬ 
land grant. The swamp-land, claimants showed that 
the land was swamp land subject to overflow within 
the meaning and at the time of the swamp-land 
grants to Louisiana in 1849 and 1850. They showed 
that the lands had been surveyed and they produced 
a patent from the State. But, it appeared, the lands 
had never been approved or certified to the State by 
the Secretary of the Interior under the swamp-land 
grant. The decision narrates the history of the Dolet 
claim as fully as it appears in our preceding “ history.” 

The contention of the swamp-land title holders was 
that the swamp-land grant was one in praesenti, 
the State taking title to such as were “not claimed 
or held by individuals”; that the Dolet grant was 
not “claimed by his heirs” when the acts of 1849 
and 1850 (the swamp-land grants) were enacted, 
because they had not availed themselves of the act 
of May 26, 1824, supra , within the time allowed by 
the act of June 17, 1844, supra . 

The court said: 

By the terms of the statutes of 1824 and 
1844 all claims under incomplete Spanish or 
French land grants that were not asserted in 
the manner and within the time allowed by 
the statutes were to be ignored by the Land 
Department of the Government of the United 
States, and the Government was thereafter 
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free to dispose of the lands, covered by such 
incomplete grants, as the proper department 
might see fit. Therefore, if the land embraced 
within the Dolet grant had been approved to 
the state under the provisions of the swamp¬ 
land grants before the enactment of the Act 
of June 22, 1860, for the adjustment and 
recognition of private land claims like that 
of the Dolet heirs, a patent to the state, under 
the swamp-land grants, would have conveyed 
a valid title. See Brott v. New Orleans Land 
Co., 151 La. 134, 91 South. 653, and the 
decisions there cited. 

But, the court went on to say, the Land Depart¬ 
ment of the United States did not convey the land 
to the State under the swamp-land grant when it 
might so have done. The court proceeded to explain 
that the State acquired no title to swamp lands by 
mere operation of the swamp-land grant and that it 
could acquire no title unless and until the State had 
selected the land and the Secretary of the Interior 
had examined, listed, and approved the list. In 
other words, the State might have acquired these 
lands under the swamp-land grant despite the Dolet 
claim had the State proceeded in the right way at 
any time before the Dolet heirs had secured their 
patent. The court said: 

Our conclusion is that the lands embraced 
in the Pierre Dolet grant remained under the 
control of the Land Department of the gov¬ 
ernment of the United States after the enact¬ 
ment of the swamp-land grants, and that the 
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rights which the state acquired by virtue of 
those grants did not interfere with the right 
of the Congress to give to the heirs of Pierre 
Dolet another chance to have their title 
confirmed, as was done by the Act of June 22, 
1860, and again by the Act of June 10, 1872. 

The attitude of the Supreme Court of the State 
wherein this land lies and whose law in respect to 
adverse possession would obtain if at all, is this: 
Dolet had a potentially complete grant—that is, a 
grant that merely lacked favorable action under 
some one of the Federal statutes for the relief of 
such claimants—but title was in the United States 
at all times; a title which the Land Department 
could lawfully dispose of to others even under the 
swamp land grants, unless and until Dolet or his 
heirs acted and themselves acquired the full title. 
Dolet and his heirs at all times had a right to have 
the title confirmed in them, but the title was not in 
them until it was confirmed and then only to the 
extent and in the manner appointed for its confirma¬ 
tion. To put it another way: They at all times had 
a jus ad rem; but this did not become a jus in re until 
action was taken by the United States. 

The right to the thing, we urge, never graduated 
into a right in the thing until the decree of the court 
was entered; and then only to the extent that the 
decree provided. In this case, it provided for patent 
as to some lands, and patent issued therefor; but 
section 28 was not included in that patent. The 
status quo ante continued as to that tract. After the 
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United States had already passed title—the United 
States’ title—to someone else, the conveyance was 
good as against the Dolet 1 heirs in spite of their valid, 
confirmed claim. If the land was not vacant but 
occupied by someone whether he had a title from the 
United States or not, the Dolet heirs, by the terms of 
the decree, were not to get title by patent but were to 
get, and did get, scrip as compensation, and as a 
consideration for the merging of their claim to that 
land in the legal title in the United States. 

The decree in the Perot case does not confirm a 
title in the Dolet heirs. It confirms a claim , which is a 
different thing. The plaintiffs advanced a claim 
against the United States for this land. It was 
adjudged that they had “a good and valid claim 
against the United States to a tract as granted to 
their ancestor.” The claim was “confirmed” and it 
was decreed that it should be “enforced.” It was 
not decreed that a title had vested in Dolet years ago. 
If so, no patent conveying title would be required. 
If so, the United States had no right, prior to the 
decree, to dispose of any portion of it. If so, the 
decree would have required some release or con¬ 
veyance from the Dolet heirs so as to make a good 
title in those to whom the United States had “dis¬ 
posed of” portions of the tract, as condition precedent 
to the grant of lieu scrip. It was merely adjudged 
that the “claim” was good and that it should be 
“enforced”. Howl By issue of patent “from the 
United States” in favor of the claimants for such 
portion of the land as remained “vacant.” By issue 
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of land scrip “for such portions thereof ns shall have 
been by the United States disposed of.” The United 
States never “disposed of” section 28 to Dubois or 
anyone. It never patented it to the Dolet claimants. 
If it had any title before 1884, it has that title now— 
the same species of title. The land may not be 

vacant.” It was not “vacant” in 1884 when the 
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Dolet heirs received from the United States a con¬ 
sideration for its claim to section 28, then unpatent¬ 
able to them under the terms of the decree. 

It is not difficult to understand why the decree did 
not confirm a title in the Dolet heirs as of 1795. In 
the Perot decision the court cites the case of United 
States v. Davenport Heirs (56 U. S. 1). The facts in 
that case as to the original grants are like the one at 
bar. As to one of the tracts, at least, the same 
Commandant figures. The same “capers” were cut 
up. The court said: 

The facts pleaded enable us to determine the 
case without a reference to these legal con¬ 
clusions of the parties. In United States v. 
Clarke (8 Peters, 436) this court reviewed the 
ordinances and regulations of the Crown of 
Spain for the disposition of its uncultivated 
lands in the Indies, so as to ascertain in whom, 
among its officers, the power to grant resided. 
From the examination it was concluded that 
in 1774 it was confided to the civil and military 
governors, from whom it had been for some 
years previously withdrawn, and that it 
remained with these officers until a period 
subsequent to the date of these grants in the 
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territories bordering on the Gulf of Mexico. 
The Commandants of posts and other sub¬ 
delegates of this officer were charged only 
with a superintendence of the incipient and 
mediate states of the title, but the power of 
completely severing the subject of the grant 
from the public domain was uniformly re¬ 
tained by that central jurisdiction. We are, 
therefore, of the opinion that these concessions 
must be treated as imperfect and dependent 
upon the sanction of the United States. Upon 
a full examination of the evidence, we think 
they are sustained upon principles of equity 
and that the decree of the District Court that 
declares them to be valid should be affirmed. 

The sovereign's title did not pass in 1795; the 
Commandant had no authority to pass it. That 
title passed to the United States. The Commandant 
had authority to do such things as would create a 
right to obtain title from the sovereign, which only a 
military or civil governor had jurisdiction to grant. 
Our answer (R., p. 5) avers that no grant was ever 
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made to Dolet or his heirs by any civil or military 
governor under the Crown of Spain. When we took 
the land, we acquired whatever right or title the 
sovereign had, but we took it with the same obliga¬ 
tion which he owed the claimant. We discharged 
that obligation under the decree of the Supreme 
Court by passing title by patent to such land as was 
vacant, undisposed of. For all other portions not 
included in the patent we paid a good consideration 
for the extinguishment of their “claim." The 
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sovereign’s title never passed to the Dolets as to the 
unpatented tracts. We retained that title to bo 
much as we had not already disposed of to others. 
There is no pretense that we ever disposed of section 
28 to appellee’s privies. Those privies might have 
been in possession at the time of patent so that the 
land was not “vacant”; but that was so because 
Dubois was in occupancy trying to make or acquire 
a title from the United States; which ultimately 
never passed a title to him. Whatever that title 
was—and it was a fee simple, the sovereign’s title or 
nothing—that title remains in the United States. 
If so “undisposed of,” it is submitted that the only 
persons with a claim to this section are the Dolet 
heirs under the decree; but they are estopped from 
further demand on the United States by reason of 
accepting land warrants for another 640 acres in 
lieu of this section. The United States has satisfied 
the Dolet claim. 

Now, in this situation how can appellee assert title 
by adverse possession? If we are correct, and if the 
Supreme Court of Louisiana is correct in Smith v. 
Albritton , supra , the Dolet heirs had a claim, but not 
a title. They were in no position to go into court 
and eject Dubois if he were asserting openly and no¬ 
toriously a title adverse to them. A title by adverse 
possession can not be acquired against the United 
States. That proposition requires no citation of au¬ 
thority. And when the court looks at this record and 
considers what it may judicially notice, it becomes 
quite apparent that Dubois was never standing on a 
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claim of title by possession hostile and ad verse to the 
Dolet, but on a claim of his own requiring confirma¬ 
tion under the acts of Congress cited. He was sim¬ 
ply another claimant, with a conflicting claim, under 
Spanish law, to a portion of the land claimed by the 
Dolets. 

When the bill of complaint is examined it will be 
seen that the appellee has plead possession, and that 
is all. There are no averments of open, notorious, 
hostile possession adverse to any holder of title, 
whether he means the Dolets or the United States. 
In short, the “open, adverse possession” loosely and 
vaguely alleged amounts to a mere pleader’s con¬ 
clusion. 

In this connection, the assignment of error based on 
the trial court’s holding that appellant admits adverse 
possession may be considered. Mr. Justice Siddons 
(R., p. 8) says “plaintiff claims title by adverse posses¬ 
sion and the defendant admits such claim as is set 
forth in paragraph 6 of the bill of complaint.” In the 
concluding paragraph of his opinion he also says that 
the defendant “admits an adverse possession by the 
plaintiff.” We submit that we did nothing of the 
kind. We admitted that plaintiff in 1900 acquired 
possession of the land as averred. The fact averred 
was that plaintiff in 1900 bargained and secured title 
to the land here in question. He alleged that he had 
since maintained possession and had yearly paid taxes 
and had conveyed portions by deed or lease. We 
admitted that he had paid taxes and had undertaken 
to convey parts. 
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In his averment that he bargained and secured 
title to the land in question in 1900, he added the 
phrase “ based on the adverse possession long main- 
tained and respected by the Land Department. ” 
That is, he bargained for a title, which is an averment 
of fact, and secured title, which is an averment of 
law, based on adverse possession; i. e., he either 
means that his mental attitude in bargaining was 
induced by the “long maintained” and respected 
adverse possession, or he means that he secured a 
title based on such possession. We may cheerfully 
concede that if he got a title, the title rests on the 
proposition of adverse possession; but we have yet 
to learn that even a general admission admits the 
soundness of a conclusion of law advanced by a 
pleader. But the admission was not a general 
admission. 

If there be aught about an adverse possession that 
is properly alleged in paragraph 6, then in reply 
thereto we stated in our answer, on information and 
belief, that his alleged title was deraigned from 
Dubois or persons in privity with him—the same 
Dubois whose possession was covered in paragraph 
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5 of our answer, which was in response to the only 
averment of adverse possession as a fact in the bill; 
and as to which we said we had no knowledge of 
such facts save as were stated in the answer. It was 
admitted that at the time patent issued, the land was 
in possession of persons not claiming as heirs of 
Dolet. It was admitted that many years prior to 
that time Dubois asserted his claim. It was averred 
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that his was one of the Rio Hondo claims never 
confirmed. It was alleged that the State of Louisiana 
had issued a patent to Dubois. But there is not one 
word of admission that Dubois had been in open, 
notorious adverse possession for one year, or for two 
years, or for any period of time long enough to acquire 
a title. It was not admitted that any one had been 
in open adverse possession for 50 years or more. It 
was not even admitted that because of this adverse 
possession, the land was omitted from the patent. 
We had no knowledge; we so stated; and the same 
amounts to a denial under the rules of court which 
the trial justice did not follow. 

The learned justice states that the answer does 
not set forth the basis for asserting title in the 
United States. We had supposed that it be a 
matter of law deducible from the facts—a matter 
of argument from facts which did appear in the 
pleadings. The proposition has already been stated: 
A foreign government ceded its title to the United 
States. The United States has never conveyed its 
title to section 28. That is a simple proposition. 
It is so unless the first premise is wrong, i. e., that 
the foreign government at the time of cession had 
no title to cede because full title was already in 
Dolet. It is a question of law whether that is so 
and we have already argued the point. 

This brings you logically to this: To a trial of the 
question whether title was in the United States or 
in the Dolets, the United States is a necessary 
party. If the United States shows title in such a 


case, the plaintiff hag no standing. If the Dolets 
had the title, then the Dolets are indispensable 
parties to a suit seeking the establishment of a 
title in some one else based on a sufficient possession 
adverse to their title. 

But taking the case as it stands, Mason’s suit 
requires an adjudication—and he got it below— 
settling title in him as against the United States. 
The court below blithefully decides the question 
-behind the back of the United States and requires 
the Secretary (who is sued not as a personal tres¬ 
passer without title, but in his official character as 
the representative of the United States administer¬ 
ing its public-land laws) to desist from treating the 
land as public land of the United States, without 
the consent of the United States to be sued in that 
behalf. Oregon v. Hitchcock (202 U. S., 60); Louisiana 
v. Garfield, (211 U. S., 70); Naganab v. Hitchcock (202 
U. S., 473); New Mexico v. Lane (243 U. S., 52). 

The trial court also held (R., p. 9), that “ plain¬ 
tiff is and has been for more than 21 years himself 
in adverse possession of the land.” Adverse to 
whom? To the United States? The determination 
of such an issue, even if as matter of law a title can 
be thus acquired against the Government, would 
involve questions of fact as well as law on which the 
United States is entitled to be heard. Louisiana v. 
Garfield, supra. If he means that the Dolet heirs had 
title to which appellee’s possession was adverse, then 
the Dolet heirs are indispensable parties to a suit so 
deciding such an issue. Brady v. Work, decided 
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January 7, 1924, by the Supreme Court, affirming 
the decision of this court in 62 App. D. C. The ap¬ 
plicants for leasing permits likewise have an interest 
disposed of by the court behind their backs. If 
this be land of the United States, it is disposable 
by lease under the general leasing law of 1920. 
Lessees, under contract, would operate and extract 
the oil, paying a portion thereof to the United 
States by way of royalty. The injunction issuable 
under the decree, if it stands, will restrain the appel¬ 
lant from granting any permit or license or from 
treating the land in any way as public land of the 
United States “ in cloud of plaintiffs title.” The ap¬ 
pellee has no right to an injunction save by estab¬ 
lishing title in himself. He must stand on the 
strength of his own title, not on the weakness of 
another’s title. This, we submit, he could not do 
save in a proceeding to which the parties against 
whom he claims by adverse possession are parties 
defendant. 

The decree should be vacated through reversal. 

C. Edward Wright, 
Attorney for appellant . 
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IN THE 

Court of Apprala, Sxalrtrt of Columbia 

January Term, 1924. 


No. 4096. 


Hubert Work, Secretary of the Interior, Appellant , 

v. 

W. H. Mason, Appellee. 


ON APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


APPELLEE ’S BRIEF. 


The plaintiff in this case, Dr. W. H. Mason, has been 
in open, adverse possession of the land the subject 
of this suit since 1900, and has yearly paid taxes there- 
on, and the parties through whom he deraigns his title 
have been in possession of the land since as long ago 
as 1819. Thus there is a continuous chain of title 
based upon open, notorious possession for more than 




one hundred years, and the title asserted by Dr. Mason 
has been uniformly respected in the community and 
titles have passed from one to another without ques¬ 
tion. Since Dr. Mason came into possession in 1900, 
he has sold part of the land conveying it by warranty 
deed, has leased other portions, and otherwise obliga¬ 
ted himself with respect thereto. 

The cause for this action grew out of the fact that 
on February 25, 1920, Congress passed an act pro¬ 
viding for leasing, for the extraction of oil, gas and 
other named minerals, “lands containing such deposits 
owned by the United States” (41 Stat., 437). 

Certain persons believing that the land in suit might 
contain valuable deposits of oil and gas, and it not 
appearing that a patent had been issued for this par¬ 
ticular tract of land, applied to the Secretary of the 
Interior for permit under said act of February 25, 
1920 (supra), to go upon this land in search of such 
deposits, and as required by the regulations under said 
act, a notice of this application was published and 
came to the attention of the plaintiff who protested 
against entertaining any such application upon the 
ground that this land is not now, and never was, 
“owned by the United States.” In furtherance of his 
protest against entertaining any such application for 
permit, the plaintiff appeared by Counsel before the 
Secretary of the Interior and made his representation 
in the premises, notwithstanding which the Secretary 
of the Interior threatens to issue permits to diverse 
persons, thus arming them with the high offices of 
the United States, authorizing them to invade the pri¬ 
vate property of the plaintiff and such threatened ac¬ 
tion will be carried into effect unless the decree of the 
court below be upheld, and the title of the plaintiff 
long respected will be clouded. 
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THE DOLET GRANT. 

The claim that this land is not now, and never was, 
owned by the United States is based upon the fact that 
this land was prior to the acquirement of this terri¬ 
tory from Spain, included in a grant by the Spanish 
authorities made Dec. 27, 1795, to one Pedro Dolet, 
and extended in possession on the 14th of January, 
1796, which grant was sustained by the Supreme Court 
of the United States, October Term, 1878, U. 8 . v. 
Perot (98 U. S. 428). (Record, page 7.) 

Before commissioners duly appointed to take proofs 
respecting grants originating prior to the acquirement 
of this territory from Spain, the heirs of Pierre Dolet 
made several efforts to secure formal recognition by 
the United States of said grant, the claims being re¬ 
ported upon by commissioners appointed under the 
acts of March 19,1812 (2 Stat., 692) and February 27, 
1813 (2 Stat., 807), the report upon these claims being 
found in Vol. 3, Am. St. Papers, p. 254; also in Vol. 
4 of Am. St. Papers. The report of the commissioners 
places this claim in the first class, this latter action 
being taken under the acts of March 23, 1823 (3 Stat., 
756), and May 26, 1824 (4 Stat., 65), the grant being 
reported as claim No. 113, and found on pp. Ill and 
112 of said VoL 4, Am. St. Papers. 

From the proof given at the time the claim was pre¬ 
sented before U. S. Commissioners and reported upon 
in the State Papers referred to, it appears that Dolet 
occupied and cultivated the land for a period of about 
thirty-five years, about 300 acres of the land granted 
being put under actual improvement, and as the re¬ 
port of the commissioners was dated Nov. 21, 1824, 
it would appear that Dolet was in actual possession 
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and occupation of the land as early as 1789, or about 
six years prior to his petition for the grant. 

The suit under which this grant was sustained by 
the Supreme Court of the United States was institu¬ 
ted May 13, 1874, in the District Court of the United 
States, District of Louisiana, under and in accordance 
with Sec. 11 of the Act of June 22, 1860 (12 Stat., 85). 
From the petition it appears that Dolet made a set¬ 
tlement, built a house, expended labor, and raised 
horses and cattle upon the land applied for, for which 
he sought a grant for himself, his children and repre¬ 
sentatives. His petition was granted, the land applied 
for being designated by the name of San Pedro delas 
Adaise, and the usual formal possession was given on 
a finding that the land claimed did not interfere with 
any neighbors and the original document of possession 
was duly recorded and evidence thereof given to Dolet 
to enable him to prove his right to the property. 

Considerable testimonv was taken in the suit and is 
in the record of the case as it went to the Supreme 
Court of the United States, and therefrom it appears 
that Dolet and his family resided on the land until the 
date of his death, about 1821; that his son died soon 
thereafter, both being buried upon land included with¬ 
in the grant, and that his widow and daughter resided 
thereon for a time thereafter, but that the heirs had 
not possessed and cultivated the land during a period 
of more than twenty years prior to the institution of 
the suit. 

It was upon this record that the Supreme Court 
found that the grant “must be sustained. The evi¬ 
dence produced to authenticate it is, under the cir¬ 
cumstances, all that the claimants could be expected 
to produce .’ 9 
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It it our contention that the judgment in this suit 
sustaining the grant estops any claim of the United 
States to the entire premises involved. 

The appellee attempts to justify his action at this 
late day in treating this as “public lands,’’ upon a 
theory approaching legerdermain. He contends that 
the grant was incomplete at the time the United States 
acquired the territory; that it was therefore up to the 
United States to fix the terms on which it would be 
respected; that full title did not pass until patent is¬ 
sued from the United States; that although the grant 
was sustained by the courts and the patent when is¬ 
sued should have embraced this land, nevertheless the 
failure to include the land in the patent, coupled with 
the fact that scrip was issued to the grantee claimants 
in excess of the proper amount, fully satisfied the 
grantee claimant and—here comes in the legerder¬ 
main—placed title in the United States as though the 
grant had never been made; and with regard to the 
appellee’s claim, open and notorious for a hundred 
years or more, a clearly good title as against the 
grant at the time suit was filed and judgment there¬ 
in rendered as against the United States, respected 
and sought to be protected by the United States in 
excluding the land from the patent when issued on 
decree sustaining the grant as long ago as 1884, the 
only answer offered is that a title by prescription can 
not be acquired as against the United States. 

We say each one of these contentions is clearly 
wrong. 

THE ACT OF JUNE 22,1860, UNDER WHICH THE 
DOLET GRANT WAS SUSTAINED. 

The Act of June 22, 1860, under which suit resulted 
in judgment sustaining the Dolet grant, was an act 
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providing for the final adjustment of private land 
claims in the States of Florida, Louisiana and Mis¬ 
souri, and the act authorized presenting claims by vir¬ 
tue of grants, cessions or warrants of survey emana¬ 
ting from any foreign government prior to the cession 
of the territory to the United States, or during the 
period when any such government claimed sovereignty 
or had actual possession of the district or territory 
in which the lands claimed are situated. These claims 
were to be presented to commissioners to hear and de¬ 
termine the applications and make report to the com¬ 
missioner of the General Land Office, and that officer, 
if he approved of the report, was to submit the matter 
to Congress for its action and final decision thereon. 
The act also provided, however, that where the lands 
claimed had not been in the possession of and culti¬ 
vated by the claimants for a period of twenty years , 
and where the lands are claimed by complete grants 
or concessions, made prior to the cession of the ter¬ 
ritory to the United States, or where such title was 
created and effected during the period while the for¬ 
eign government from which it emanated claimed 
sovereignty over or had actual possession of the ter¬ 
ritory, the claimant might, at his option, instead of 
submitting his claim to the commissioners, proceed by 
petition in the proper district court of the United 
States, subject to appeal to the Supreme Court, whose 
decision was to be final. It was under this latter pro¬ 
vision that suit was instituted as stated in 1874, re¬ 
sulting in the decision of the Supreme Court sustain¬ 
ing the grant. 
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NATURE OF CLAIM NECESSARY FOR SUIT 
UNDER ACT OF JUNE 22,1860. 

Now with respect to the necessary condition of the 
grant in order to justify institution of such a suit in 
the courts for its recognition, the Supreme Court of 
the United States, in the case of Scull v . U. S. (98 
U. S., 410), held as follows, pp. 418-420 of said deci¬ 
sion : 

“A careful examination shows three distin¬ 
guishing elements necessary to a suit in the court: 

1. The claimant or those under whom he holds 
must have been out of possession for twenty years 
or more. 

2. The land must be claimed by a complete grant 
or concession, or order of survey duly executed, 
or other mode of investiture of the title in the 
original claimant by separation from the mass of, 
the public domains, either by actual survey or de¬ 
fined fixed natural boundaries or initial points 
and courses and distances, by the competent au¬ 
thority, prior to the cession to the United States. 

3. Where such title was created and perfected 
during the period of the actual possession of the 
prior government under which the claim is as¬ 
serted. 

This is substantially an action of ejectment, 
with the bar of the statute of limitations removed, 
the United States having a constructive posses¬ 
sion for the defendant. 

The title must be complete under the foreign 
government. The land must have been identified 
bv an actual survey with metes and bounds, or 
the description in the grant must be such that 
judgment can be rendered with precision by such 
metes and bounds, natural or otherwise. 

There must be nothing left to doubt or discre¬ 
tion in its location. If there is no previous actual- 
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survey which a surveyor can follow and find each 
line and its length, there must be such a descrip¬ 
tion of natural objects for boundaries that he can 
do the same thing de nova . The separation from 
the public domain must not be a new or conjec¬ 
tural separation, with any element of discretion 
or uncertainty. 

The right to sue here given is not on an inchoate 
or imperfect title. It is not on a perfected grant 
for an unknown location, or for a given quantity 
within defined out-boundaries. All these are left 
to be pursued, if at all, before the commissioners 
appointed by the statute. They could pass upon 
the equities arising from imperfect or imcomplete 
grants. An order of survey was sufficient before 
them, if otherwise sustained by proof. Permis¬ 
sion to settle on the land, or any other written 
evidence of title emanating from the foreign gov¬ 
ernment prior to the cession. This required no 
completed title, no actual survey, no twenty years 
out of possession, no prior segregation from the 
public domain. In all this class of cases, Con¬ 
gress, which reserved the right to decide, only re¬ 
quired evidence of some equitable claim arising 
under the former government, on which it could 
make an intelligent decision. 

But in the cases brought before the courts, 
while removing the bar of the lapse of time, and 
the want of a defendant in possession, and the de¬ 
fense of a better title by patent from the United 
States, the act still requires a J;itle co.mpleted un¬ 
der the foreign government, evidence by written 
grant, actual survey, or investiture of possession, 
and, in short, evidence of a title on which recov¬ 
ery of possession could be had when these de¬ 
fenses were out of the way. This view is con¬ 
firmed by the provision that the petitioner must 
have been out of possession for twenty years. 
The only reason that occurs to us for this is, that 
having the superior legal title , he could recover 
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from anyone in adverse possession without aid of 
the statute, where he was not bound by twenty 
years, limitation. ,, 

The decision in the Scull case immediately precedes, 
in the report of the Supreme Court, October Term, 
1878, the decision in the Perot case, and undoubtedly 
account for the brevity of the opinion of the court 
with respect to the validity of the Dolet grant, and its 
right to recognition under the act of June 22, 1860, 
supra , under which the suit was filed. 

In the case of U. S. v . Glamorgan (101 U, S., 822), 
the court reaffirms its holding with regard to limita¬ 
tions upon suits permissible under Sec. 11, Act of 
June 22, I860, and therein it was said with respect 
to such a suit—page 827—“over a suit thus brought, 
Congress retained no further control, and the judg¬ 
ment, subject to appeal here, was made conclusive.” 

Surely then the judgment as against the United 
States, terminated any possible claim of the United 
States to all the lands within the sustained grant. 

POSSESSION ADVERSE TO GRANTEE 

CLAIMANTS. 

Long prior to the filing of the suit by the Dolet heirs 
for recognition of their ancestors’ grant, the parties 
through whom the plaintiff deraigns title had been 
in possession of the particular tract here in question. 
This possession had been open and notorious, and as 
against the Dolet claimants, and the whole world, a 
title by prescription had been earned long prior to the 
filing of suit in 1874, and necessarily long prior to 
the decision of the Supreme Court in 1878, sustaining 
such grant, and had the matter been concluded with the 
judgment of the Supreme Court no question could 
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possibly have been raised (surely not by the United 
States) with respect to the title under which the plain - 
tiff claims. 

It should be here said that the Land Department was 
fully cognizant of the claim adverse to the Dolet grant 
as early as 1855. Further, that a patent was actually 
issued to those through whom plaintiff deraigns title 
February 10,1864, under a confirmatory act passed by 
the General Assembly of the State of Louisiana. (Rec¬ 
ord, p. 5.) 

OFFICIAL ACTS SUBSEQUENT TO COURT DE¬ 
CREE RELIED UPON TO DEFEAT PRIOR 
TITLE. 

It is solely because of certain admittedly erroneous 
acts occurring after the decision of the Supreme Court 
sustaining the Dolet grant, that the appellant bases 
a claim to the land in question in the name of the 
United States and renders the institution of this suit 
necessary. 

______ • 

With respect to many of the private grants made 

by foreign governments prior to the acquisition of the 
territory by the United States, there was no formal 
delimiting of such claims upon the surveys made by 
the United States following the acquisition of the 
territory, with the result that sales were made of a 
part of the granted lands by the Land Office officials, 
in ignorance or disregard of the grants. This fact 
was noted by the Congress, and to relieve that situa¬ 
tion Sec. 6 of the Act of June 22, 1860 (supra), con¬ 
tained a provision solely for amicable adjustment, 
protecting the intervening purchaser through the 
United States, and at the same time protecting the 
grantee claimant, i. e., that where any lands included 
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in such grants had been sold by the United States, 
the grantee claimants might receive in lieu of such dis¬ 
posed of tracts, warrants locatable upon the 1 ‘ public 
lands. ’ 1 This provision was in nowise a limitation 
upon title under the private grant, but was, as said, a 
provision designed only for the protection of the in¬ 
tervening claimant who had dealt with the property 
as belonging to the United States. 

Just here we note the great discovery referred to 
in appellant’s brief since decree below, viz., decision 
in Smith v. Albritton (96 So. Rep. 49). 

The following quotation is taken from said deci¬ 
sion: 


“By the terms of the statutes of 1824 and 1844 
all claims under incomplete Spanish or French 
land grants that were not asserted in the manner 
and within the time allowed by the statutes were 
to be ignored by the Land Department of the 
Government of the United States, and the Gov¬ 
ernment was thereafter free to dispose of the 
lands, covered by such incomplete grants, as the 
proper department might see fit. Therefore, if 
the land embraced within the Dolet grant had been 
approved to the state under the provisions of the 
swamp-land grants before the enactment of the 
Act of June 22,1860, for the adjustment and recog¬ 
nition of private land claims like that of the Dolet 
heirs, a patent to the state, under the swamp-land- 
grants, would have conveyed a valid title. See 
Brott v. New Orleans Land Co., 151 La. 134, 91 
South. 653, and the decisions there cited.” 

In the first place this was purely obiter for Albrit¬ 
ton’s claim under the swamp grant was denied on 
other grounds. The land in that case was patented 
under the Dolet grant and there was no attempted con- 



veyance to the State under the swamp-land grant 
either before or subsequent to the passage of the Act 
of 1860, authorizing the suit resulting in judgment sus¬ 
taining the Dolet grant as against the United States. 
Again, the Dolet claimants could not have sought 
recognition of their grant under the Act of June 17, 
1844 (5 Stats. 676), as will be later referred to in this 
brief. 

Accepting the above for all that is claimed, where 
does appellant find aid—the court clearly holds that 
whatever might have been done prior to the Act of 
1860, that act extended full consideration to the grant. 

In this connection, we invite the courts attention 
to the later case decided by the same court, viz., 
Wemple v. Albritton , 97 So. Rep. 489, w 7 hich was evi¬ 
dently overlooked by the appellant. 

In that case, as here, Wemple at time of suit had 
been in possession of the premises for twenty years 
or more, but did not, like Mason, deraign title through 
a possession long prior to the issuance of the Dolet 
patent. The land there involved was, as here, not 
included in the Dolet patent. 

Albritton deraigned title through the State under 
the swamp grant and the land adjudged as swamp. 
The court nevertheless held: 

“The evidence shows that the land in contro¬ 
versy has been in the possession of plaintiffs and 
their authors for more than thirty years; the 
tract having been under fence and in construction 
continuously more than that period of time, the 
same having been long a part of what was known 
as the Hardenburg plantation, afterwards known 
as the Sunrise Plantation. 

(1) There is nothing in the record to show that 
Red or Dolet bayou was ever a navigable stream, 
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but the reeord does show that the Dolet heirs 
in 1824 were claiming the land in dispute under 
Spanish grant to one Dolet in 1779, and that when 
the survey of the Dolet claim was made by J. L. 
Bradford, deputy United States surveyor, in about 
1880, the lands in dispute were embraced within 
the Dolet claim. This being true, the state could 
not have acquired any title to said tract under the 
swamp-land grant of March 2, 1849. By that act 
the state only acquired such lands as were not 
claimed or held by individuals. See act of Con¬ 
gress, March 2,1849, printed on page 1717, Wolfe’s 
Constitution and Statutes of Louisiana; also L. 
& N. Railroad v. Penn, 137 La. 527, 68 South. 859. 
The fact that the land in question was subject to 
overflow at the date of the passage of the swamp¬ 
land grant of Congress in 1849 does not change 
the situation in the least, for it is shown that at 
that time the Dolet heirs were laying claim to the 
tract.” 

It will be noted that the court finds that the Dolet 
grant defeated the swamp grant, although the land was 
not included in the patent issued under the grant. 

If, therefore, the United States could not dispose of 
lands within the Dolet grant after the passage of the 
Act of 1860, how then could the mere mistake of its 
officers in giving the evidence of the title, fixed by the 
judgment sustaining the grant, work a complete revo¬ 
cation of the grant and of the rights of others as 
against the grant, and place title in the United States 
as though the grant had never been made and the Act 
of 1860 had never been passed. 

THE PATENT ON THE DOLET GRANT. 

The act of 1860 provided for the giving of evidence 
of recognition of title under the grant through the 
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issuance of a patent in the name of the United States, 
but the office of a patent issued upon a sustained pri¬ 
vate grant made by a foreign government, is not that 
of the ordinary patent issued by the United States 
for a part of the public domain. This is made very 
clear by the decision of the Supreme Court in Lang - 
dean v. Hanes (21 Wall. 521). There, the court said: 

“The United States confirmed, or provided for 
the confirmation of these existing rights by reso¬ 
lutions and Acts of Congress, in 1788, 1804, and 
1807. The patents which the Act of 1807 author¬ 
ized did not convey the title. 

In the legislation of Congress a patent has a 
double operation. It is a conveyance by the gov-* 
eminent when the government has any interest 
to convey, but where it is issued upon the con¬ 
firmation of a claim of a previously existing title 
it is documentary evidence, having the dignity of a 
record, of the existence of that title, or of such 
equities respecting the claim as justify its recog¬ 
nition and confirmation. 

A legislative confirmation of a claim to land is 
a recognition of the validity of such claim and 
operates as effectively as a grant or quit-claim 
from the government. If the claim be to land with* 
defined boundaries or capable of identification, the 
legislative confirmation perfects the title to the 
particular tract, and a subsequent patent is only, 
documentary evidence of that title.” (Syllabus.) 
See also: Joplin v. Chacere (192 U. S. 94), Mor¬ 
row v. Whitney (95 U. S. 551), Moran v. Horsky 
(178 U. S. 212). 

The function and office of a patent issued upon a pri¬ 
vate grant made before the territory was acquired by 
the United States is not to pass the title, but to fur¬ 
nish the claimant with documentary evidence of the 
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title previously passed by the foreign government, and 
in the case of the Dolet grant, when sustained by the 
Supreme Court, a patent was not necessary to com¬ 
plete the title, but merely furnished evidence of title 
on the sustained grant. 

Following the decision of the Supreme Court a sur¬ 
vey was made of the sustained Dolet grant, and when 
the patent issued, attached thereto was a copy of this 
survey, from which it will be seen that the tract here 
in question is about the center of said grant. This 
patent was issued in 1884, and prior thereto certain 
of the lands within the grant had been disposed of 
by the United States, that is the patent of the United 
States had issued for portions of the lands. No dis¬ 
position had, however, been made of the tract here tn 
question by the United States . The Land Department 
was, however, well informed that the persons through 
whom the plaintiff deraigns title were then in posses¬ 
sion, and had been in possession of this land for many 
years prior thereto. In the patent formal description 
by section, township and range was given in specific 
description but it did not include, by description, the 
tract here in question, and the failure to so include it 
was undoubtedly influenced by the known claim then 
asserted to the land by those through whom the plain¬ 
tiff deraigns title, and with intended recognition of 
such claim. 

If such action on the part of the officials had any 
effect with respect either to the Dolet grant or to 
the plaintiff’s grantors, it amounted to a declaration 
that this land was adjudged to have been disposed of 
or, in other words, it was in respect of the very title 
here depended on by appellee. 

In this connection the court below said: 
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4 4 The plaintiff claims title by adverse possession 
and the defendant admits such claim as it is set 
forth in paragraph 6 of the Bill of Complaint 
While the answer avers that the United States is 
asserting title to the land in suit, it does not set 
out the basis for the assertion or how the effect 
of the decision of the Supreme Court in the Dolet 
grant case, its decree passed therein and the ac¬ 
tion taken by the United States pursuant to and 
in obedience thereof, has been overcome with re¬ 
spect to the land claimed by the plaintiff. By that 
decree it was required that the United States issue 
patents in favor of the claimants under the Dolet 
grant 4 for such portion of said land * • * as now 
remains vacant, and that for such portions there¬ 
of as shall have been by the United States dis¬ 
posed of warrants to issue in favor of * * # claim¬ 
ants, to be located on any lands of the United 
States subject to private entry at $1.25 per acre.’ 

The land in suit was not included in the en¬ 
suing patent, and the court is bound to conclude 
that the reason for this was that it was not then 
‘vacant,’ a fact which harmonizes with the plain¬ 
tiff’s admitted claims of adverse possession, be¬ 
ginning, as to his predecessors in title, long prior 
to the issuance of the patent ordered by the Su¬ 
preme Court.” 

THE ISSUANCE OF WARRANTS FOR LIEU 

LANDS. 

Even before the issuance of the patent, lieu war¬ 
rants were issued to the Dolet claimants for an acre¬ 
age which, when added to the acreage later included 
in the patent by specific description, totaled the full 
amount of the grant as sustained by the Supreme 
Court, and the position of appellant is, as before 
stated, two-fold, first, that while there had been no 
prior disposition of the land by the United States, the 


17 


issuance of scrip, together with the patent, fully sat¬ 
isfied the Dolet grant claimant, and worked a title in 
the United States to the tract in question, because 
it had not been previously disposed of by the United 
States, and second, that no title in said land could 
ripen by prescription because until the grant was sus¬ 
tained by the Supreme Court in 1878, it had no validity. 

The error herein must be readily apparent, because, 
had the patent, issued as it should have including this 
particular tract by specific description, the grantee 
claimants could not, themselves, have asserted title 
successfully thereunder as against the open, adverse 
possession long maintained by those through whom 
plaintiff deraigns title, and even conceding that the 
United States could bargain for the grantee’s title 
which the act of 1860 does not authorize, they could 
get no better title than was possessed by the grantee 
at the time. In such a suit under the grant the grantee 
claimants could not have rested on the United States 
patent, but must have depended on their prior title 
under the foreign grant. It follows as a necessary con¬ 
sequence, therefore, that, even though as a consequence 
of failing to include this tract by description in the 
patent on the sustained Dolet grant the United States 
succeeded to the interest of the Dolet claimants, it 
would not place the United States in a better position 
as against those in possession than that then enjoyed 
by the grantee claimants themselves. Wilson et al., 
v. Knight, et al. (37 So. Rep. 186). 

It must also be remembered, however, that the error 
committed following the judgment sustaining the Dolet 
grant, and the only error with respect to evidence 
of title, was the failure on the part of the Land De¬ 
partment to include in the patent by description this 
particular tract, and the erroneous issuance of script 
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in amount in excess of disposals made prior to the 
issuance of patent . Surely the mere erroneous action 
in issuing warrants or scrip to the Dolet claimants in 
excess of the amounts which should have been given 
can not work to deprive those in possession of part 
of the land granted of the title long before earned by 
reason of adverse possession, and surely the United 
States is not, as the result of such erroneous official 
action, in a better position than would have been 
the grantee claimants themselves had no official error 
occurred. 

In this connection the court below said: 

i 

i 

‘‘It further appears that warrants were issued 
which covered, among other acreage of the Dolet 
grant, the land in suit, and here again the court 
is bound to conclude that these warrants were is¬ 
sued because this land had been ‘disposed of’ by 
the United States prior to the date of the court’s 
decree. 

What then is the basis of the present assertion 
of title by the United States to the land in suit? 
As has already been stated, none appears in the 
pleadings. 

The plaintiff is and has been for more than 21 
years himself in adverse possession of the land, 
and if we add to that the period of adverse pos¬ 
session of his predecessors in title, such adverse 
possession has continued for all of half a century. 

The defendant shows no apparent title even in 
the United States, and admits an adverse posses¬ 
sion by the plaintiff. Under such circumstances 
the latter is entitled to the relief he seeks, and it 
will be decreed accordingly.” 
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CAUSES LEADING TO EXCESS ISSUE OF LIEU 
WARRANTS ON THE DOLET GRANT. 

In our opinion, following the judgment sustaining 
the Dolet grant and the survey in accordance there¬ 
with, patent when issued should merely have described 
the grant by the outer boundary as fixed by the survey. 
Had the patent issued in this manner, it would in no 
wise have affected titles previously derived from the 
United States to portions of the land within the limits 
of the grant so surveyed. It would then have been up 
to the claimants to have specifically described the 
respective subdivisions within the grant for which 
they claimed warrants under Sec. 6 of the Act of 1860, 
with showing of sale or other disposal by the United 
States depended upon as a basis for the warrants 
claimed. This was not done, and strictly speaking, it 
cannot even be said as a matter of fact that warrants 
were issued in lieu of the particular tract here in 
question , for the several warrants issued were not 
designated as based upon particular lands previously 
disposed of. 

An examination of the records of this case in the 
General Land Office will show that following the judg¬ 
ment sustaining the grant, claimants thereunder were 
extremely desirous of securing warrants for lieu lands 
rather than a patent for the grant in place. At that 
time, it was believed that warrant or scrip rights were 
far more valuable than the lands in place carried by 
the grant. As a matter of fact, the claimants had, 
previous to the issuance of the patent, sought 
Congressional aid giving warrants in lieu of the entire 
grant. It was of small concern to them, therefore, 
what lands were specifically described in the patent for 
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the acreage of such lands necessarily reduced the total 
area of warrants which might issue, and there was 
an added reason why they should not press for inclu¬ 
sion in the patent of this particular tract by descrip¬ 
tion, knowing of their inability to defend their title as 
against those long in adverse possession . 

The grantee claimants undoubtedly contributed to 
the error in the over-issue of the lieu warrants or scrip 
rights, and they may be bound by the effect of that 
action. But we fail to see how this error of this action 
of the grantee claimants can be made the basis for 
denying the title of those in adverse possession to the 
grantee claimants, as they were in no wise parties to 
the transaction resulting in the official error. 

THE DEFENDANT’S REAL ERROR. 

The Secretary is misguided and led into his error 
in this matter largely, if not entirely, by reason of his 
misconstruction and misapplication of another decision 
of the Supreme Court, with respect to a grant from 
the same sovereign, of land in the same neighborhood 
as that included in the Dolet grant. As said by the 
Supreme Court in its decision in the Perot case, p. 429: 

• 

“The land was situated on the bayou of the 
Adoise, in the settlement of Bayou Pierre, and in 
what is known as the Neutral Ground, lying east 
of the Sabine River, and west of the arroyo Hondo, 
the Kisachey, and the Calcasieu. This territory 
was then claimed as belonging to Texas, and was 
occupied and settled by the Spanish authorities 
of that province, though claimed by the Province 
of Louisiana,—the Spanish settlements in Texas 
having been pushed forward easterly across the 
Sabine. After the cession of Louisiana to the 
United States, it became a subject of dispute be- 
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tween our government and Spain, and the Sabine 
was finally acquiesced in as the boundary line. But 
as Spain owned both provinces at the time of this 
grant, there can be no question as to its validity. 
Such a grant for a large tract of over 200,000 
acres of land in the same district was confirmed 
by this court in United States v. Davenport's 
Heirs, 15 How. 1. The grant in that case was made 
in the same year as the grant in this case, 1795. 
The court, by Mr. Justice Campbell, said: ‘The 
land comprehended in these grants at their re¬ 
spective dates was within the unquestioned do¬ 
minions of the Crown of Spain. The evidence 
clearly established that the commandants of the 
posts at Nacogodoches, before and subsequently, 
were accustomed to make concessions to lands in 
the neutral territory. This was not at all times 
an unquestioned jurisdiction, but between the 
years 1790 and 1800 it seems to have been gen¬ 
erally acquiesced in.' ” 

This reference to the prior decision of the court in 
the case of United States v. Davenport*s Heirs is per¬ 
haps the main cause of the appellant's erroneous con¬ 
clusions reached in the present case. 

THE DAVENPORT CASE. 

In the Davenport case, the suit was instituted under 
Ihe Act of June 17, 1844 (5 Stat., 676), and in the 
course of the opinion the Court said, page 372: 

“The petition of the appellees described the 
grants to be complete, wanting nothing to their 
validity from the authorities of Spain. 

They have adduced evidence to show that such 
was the estimation in which they were held by the 
inhabitants of the district of Nacogdoches. If 
the court had adopted this conclusion it could 
have taken no jurisdiction of the case. Its juris- 




diction under the act of 1844 is merely to supply 
the deficiencies in the titles, which were in their 
incipient state at the termination of the Spanish 
dominion.” 

There is a wide difference between the two cases, 
although the grants in dispute embraced lands in the 
same general territory, and were from the same 
sovereign, but the nature of the grants was widely 
different. In the Davenport case, the grants were 
sought merely for the pasturage of cattle and other 
animals, and not based upon a long prior possession, 
cultivation and improvement. 

Again, the suits for recognition were under differ¬ 
ent acts of Congress and the material difference in 
the two cases is made more apparent when the 
decrees issued in the two cases are studied. In the 
case of Davenports Heirs, the decree confirming the 
grant specifically excluded from confirmation the 
lands which had previously been disposed of by the 
United States, in the decree which issued in the Perot 
case, there was no such exclusion, the decree neces¬ 
sarily recognizing the grant as complete and valid in 
its entirety as against the United States . 

It must be clear, therefore, that the decision in the 
Davenport case in nowise limits or affects the judgment 
on the Dolet grant, which under the adjudication had 
must be respected as a complete grant. 

ADJUDICATION ON ISSUANCE OF PATENT ON 

DOLET GRANT 

The Land Department, at the time of the issuance 
of patent upon the Dolet grant, following the judgment 
sustaining the validity of such grant, might have listed 
the tract in question as vacant and included it in the 
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patent, or issued warrant in Hen thereof on the theory 
that the tract had been disposed of. Either alterna¬ 
tive was conclusive upon the United States . Neither 
alternative would have been conclusive of the title of 
third persons in possession by prescription or other* 
wise. It was not within the power of the Land Office, 
through the issuance of its patent, to alter or change 
the judgment of the Court so as to affect the title to 
the land. The jurisdiction conferred by the Act of 
1860 was limited to issuing a patent in accordance 
with the decree and the survey of the grant. It was 
evidently thought by the officers of the Land Depart¬ 
ment that, with respect to the land here in suit, those 
in possession claiming aversely to the grant had 
acquired a title prior to the decree, if not otherwise, 
and the action of that department in not including the 
section within the list of vacant lands and describing 
the same by description in the patent could only have 
been, as before stated, for the protection of the parties 
in possession through whom the plaintiff deraigns his 
title, and no one, including the officers of the govern¬ 
ment, ever questioned the conclusion or decision 
reached at the time of the issuance of the patent, until 
as before stated, following the passage of the leasing 
act of February 25, 1920, thirty-six years after the 
issuance of patent, parties believing the land posses¬ 
sed mineral value, invoked the jurisdiction of the 
Land Department with the hope of securing the 
government’s recognition as a cloak for invading the 
plaintiff’s possession, long maintained as stated. 

As heretofore stated, other persons, relying upon 
the adjudication in 1884, on the issuance of the Dolet 
patent, have dealt with the land here involved in the 
belief that the judgment of the Court sustaining the 
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grant, and the action of the Land Department in 
treating this land as sold or disposed of, was final 
and conclusive. This was the judgment of the 
Supreme Court in the case Glamorgan before quoted 
from. 

When the Secretary of the Interior decided “that 
the title to a tract of land is in a certain person, and 
the case is finally settled and closed, such decision is 
binding not only on all subsequent claimants but on 
the government.’* 

Southern Pacific Ry. Co. v. McKittrick Oil Co. 

(194 Pacific Rep. 90). 

Southern Pacific Ry. Co. v. Jackson Oil Co. 

(129 Pac. Rep. 276). 

The issuance of the patent on the Dolet grant under 
the circumstances recited was as much a decision or 
judgment of the Land Department as though it had 
been formally spread upon the record in the ordinary 
form of a decision or order, and the holding in the 
cases above referred to is equally applicable thereto. 

CONCLUSION 

The representatives of Dolet having brought suit 
upon an investiture of title by the Spanish authorities, 
recognized and sustained by the Supreme Court of the 
United States as a valid and complete grant as against 
the United States, the land in question falling within 
the survey of that grant, the judgment in said suit 
necessarily determined that the United States had no 
title to the land within the sustained grant. The 
inclusion of section 28 among the tracts listed as 
vacant and described in the patent which issued in 
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1884, could only have incited possible litigation which 
must have resulted in favor of the adverse persons in 
possession through whom the plaintiff deraigns title. 
There is nothing in the act of 1860 investing the Land 
Department with power to purchase lands included in 
a grant sustained by the judgment of the Supreme 
Court, and the determination to omit the tract in 
question from the list of vacant lands could only have 
been in the interest of and to the benefit of those in 
adverse possession, which possession was fully known 
to the Land Department, and this determination, as 
before stated, is conclusive and binding upon the 
United States. 

There can be no serious contention upon the pro¬ 
position that every step in the proceedings up to and 
including the issuance of patent must be given such 
reasonable construction as will protect persons shown 
to have been in possession of the land for so many 
years under a claim of title, and who were not parties 
to the court proceedings or represented before the 
department at the time of the issuance of the patent 
and warrants in furtherance of the judgment sustain¬ 
ing the Dolet grant. 

Wilson , et al., v. Knight, et al. (supra ). 

We are not asking for an order compelling the 
issuance of a patent. We are merely asking that with 
respect to the property in question the decree of the 
Supreme Court be respected and accepted as conclu¬ 
sive upon the United States and that the matter of 
title of the United States in this land be considered 
and regarded as res judicata in the light of that decree 
and the adjudication that followed upon the survey and 
issuance of patent under said decree. If this be done, 


it will follow as a necessary consequence that this 
land is not owned by the United States, and that the 
Land Department is therefore withont jurisdiction to 
entertain an application contemplating any disposition 
or lease of the premises. 

The decree should therefore be affirmed. 

Alex. Britton, 

F. W. Clbments, 

Attorneys for Appellee . 


